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On July 30, 2007, Judge David Viviano ruled that the Board of Commissioners 

properly authorized the County Clerk to distribute absent voter ballot applications. He stated 

that, under the separation of powers doctrine, the judiciary will not interfere with the 

discretionary actions of a legislative body, such as a board of commissioners, unless the 

action is capricious or arbitrary. Judge Viviano also held that the resolution of the Board of 

Commissioners did not violate the "purity of elections" clause in the Michigan Constitution, 

or the Equal Protection Clause of the U.S. Constitution; nor did the resolution "dilute" the 

Plaintiffs' votes. 

The Plaintiffs have appealed this ruling to the Court of Appeals. Briefs have been 

filed and we are waiting for a date for oral argument. The Plaintiffs did not request a stay of 

proceedings while the appeal was pending. Therefore, Judge Viviano's ruling is the law of 
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the case and the Board of Commissioners has the authority to authorize the County Clerk to 

distribute absent ballot voter applications. 

(The Court of Appeals has ruled that a municipal clerk cannot mail unsolicited absent 

voter ballot applications in the Detroit case. However, that case can be distinguished from our 

case because the Detroit City Clerk did not have authority from the City Council to mail the 

applications. Since Judge Viviano's ruling, several municipalities in both Oakland and 

Macomb Counties have authorized their clerks to mail applications.) 


